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COMMENT COLUMN

CHINA’S NEW APPROACH TO CSR IN CONGO: IS THE
LEVERAGE TURNING TO CHINA?

Qingxiu BU*

@ keywords

China has been the world’s fastest growing
economy in the past 30 years with its enterprises
rapidly emerging and becoming leading players
globally. In particular, the progressive integration
into the international system has been spurred by
China’s entry into the global trading regime of the
World Trade Organisation (WTO) in 2001. The “go
global” policy has been facilitating the rapidly
growing engagement on the African continent of
Chinese mulitinational companies (MNCs). As a
promising tri-polar global economic entity, its
growth of relations with Africa has been both
unprecedented and impressive.

'As the Sino-Africa economic and business
partnership surges forward,? the matter of cor-
porate social responsibility (CSR) is increasingly
becoming an imperative ingredient for any suc-
cessful business. It is noteworthy that responsible
corporate citizens should take account of the
impact of their investment on both economic and
social arenas. However, it still remains uncertain
what role Chinese MNCs have been playing in the
continent’s sustainable development.

A Sino-Congo deal seems a positive way for-
ward, accelerating the Democratic Republic of
Congo’s (hereinafter referred to as Congo)
regional economy, depressed due to years of
war. Meanwhile, the escalating investment into
Congo has raised controversies for its no-attach-
ment policy, with increasing pressure imposed on

* Lecturer in Law, School of Law Queen’s University.

China’s MNCs to take CSR more seriously. Parti-
cular concerns are focused on the multinationals’
inadequate environmental and human rights
protection. The recent massive infrastructure
investment is arguably perceived as a different
interpretation of CSR, which has aroused a hot
debate about whether China is heading for status
as a responsible stakeholder in the international
community. It is conducive to clarifying the para-
doxical issue by addressing whether China’s
recent approaches have the potential to facilitate
CSR initiatives or hinder them in the long run.

This article starts by establishing the context in
which China’s projects are undertaken, and then
moves to current CSR theories and some cutting-
edge practices with a landmark case of the Sino-
Congo deal highlighted. The paper continues to
examine feasible remedial regimes for victims and
enforcement systems at both international and
domestic levels, where anti-CSR practice may
trigger litigation. By reviewing the “resources for
projects” approach taken in relation to the deal
and its consequences, the discussion will feed
into the ultimate aim of addressing the question of
how a modern corporate governance mechanism
can be established from legal perspectives, so as
to realise goals of human rights and environment
protections. Arguably, an inherent issue which still
remains unclear is whether the Chinese MNCs’
contribution to addressing deep-seated social
problems through developing Congo’s public
facilities will relieve or exacerbate the tension
between China and the West, and whether such

RDAIV/IBLJ, N°5, 2010

© 2010 Thomson Reuters (Legal) Limited and Contributors 485



CHINA’S NEW APPROACH TO CSR IN CONGO

different approaches are ad-hoc cases or repre-
sent a benchmark for a strategic change in the
future. Prior to a conclusion, the tri-pillar reg-
ulatory framework is explored with the aim of
striking a balance between mandatory and
voluntary perspectives.

TOP NATIONAL PRIORITY—SECURE ACCESS
TO NATURAL RESOURCES

There are many catalytic factors driving China’s
shift toward enhancing investment on natural
resources. The skyrocketed consumption of
energy and raw materials renders China the
world’s largest user of mining resources, with the
United States second.®* America’s block of
CNOOC’s proposed acquisition of Unocal on
grounds of national security* provides a classic
illustration that China would not gain easy access
to raw materials in the West. It is the setback that
has facilitated the shift dramatically to form more
strategic relationships with African countries,
where natural resources are endowed tre-
mendously. It is of the strong belief that only the
ownership of raw material through China’s own
firms is the best guarantee of access.® Another
driving force may be attributed to China’s recent
enormous loss resulting from its heavy invest-
ment in foreign financial institutions.® As a result,
China desires to diversify part of its vast foreign
reserves amounting up to $2 trillion (£1.18 trillion)
away from US Treasuries and other dollar
securities.”

The overwhelming priority in acquiring access
to the natural resources could shield its economy
from potential price hikes or supply disruptions.®
Particularly, a privileged access to the raw mate-
rial may relieve China’s concerns in case of
deterioration of relations with the West. The stra-
tegic interests in Africa go well beyond resources
have encouraged State Owned Enterprises
(SOEs) to seek out exploration and supply con-
tracts with resource-rich countries.® Congo is still
a highly unexplored territory as far as business
interest and investment are concerned. The
domestic unavailability of some raw materials
accompanied by their surging cost has driven
China to gain a foothold to realise its economic
and geopolitical strategies. The multiple approa-
ches have been manifested in the landmark
example of the Sino-Congo deal.

THE PARADOXICAL APPROACH TO CSR: A
LANDMARK OF THE SINO-CONGO JOINT
VENTURE 2008

China endeavours strategically to portray itself as
a peacefully-rising power in the pursuit of “win-
win” solutions through a scheme of the “resour-
ces for projects”. The SOEs typically invest in
extractive and infrastructure projects, using Chi-
na’'s development funds'® to secure contracts
where the West does not contemplate making the
investment. More significantly, China’s massive
infrastructure investment for public health and
education in Congo has been drawing increasing
attention in terms of CSR perspectives. Although
the infrastructure construction is commonly con-
ceived as a prerequisite to exploit the natural
resources, objectively, the Congolese economic
boost has been triggered. It is worth examining
whether China’s unique approaches to CSR offer
new solutions or further complicate local and
international tensions. The testing stone is closely
associated with an inescapable question, i.e.
whether China’s investment can be integrated
with Congolese national development strategies
to ensure long-term prosperity in this region.

The Sino-Congo joint venture 2008: a win-win
deal?

Chinese MNCs commenced work on infra-
structural projects in 2008 along the lines of five
priorities, i.e. water, electricity, education, health,
and transport. The $9 billion comprehensive pro-
ject is one of China’s most ambitious forays into
Africa yet,"" which includes about 2,400 miles of
road, 2,000 miles of railway, 32 hospitals, 145
health centres and two universities.'? The agree-
ment on developing infrastructure through
“resource-backed finance”'® has conferred on
China considerable influence on Congo, that is,
China invests in large infrastructure projects and
is to be paid with Congo’s immense copper and
cobalt reserves. Chinese companies are building
infrastructure that is essential to Congo’s indus-
trialisation at a fraction of the cost charged by
western companies. Through a Sino-Congolese
joint venture of Socomin, the mining company
invested $3 billion in mainly new mining areas.
The profits of Socomin will be used to repay the
investments in mining and infrastructure works.
Congo will transfer its mineral resources 1o
Socomin controlled by Chinese SOEs.
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Notably, there is some evidence that Chinese
companies have become aware of the need to
attempt to conform to western CSR principles.
The contract relieved concerns that Chinese
infrastructure projects would under-utilise indi-
genous labour. Specifically, to avoid being criti-
cised for damaging Congo’s local labour
market,' the contract stipulated that Socomin
would hire more local workers while adhering to
international safety standards.' In each of the
projects 0.5 per cent of the investment must be
spent on a transfer of technology and on training
Congolese staff, with 1 per cent on social activ-
ities in the region, and 3 per cent to cover envir-
onmental costs. These projects have taken
advantage of Congo’s rich resources, offset its
capital shortage, and greatly improved its under-
developed infrastructure construction. While pro-
viding China with access to Congo’s vast raw
resources, the infrastructure investment would
consolidate reunification of the country and bring
down prices for basic goods. Chinese NMC'’s
expansion into Congo assumes a win-win situa-
tion, accelerating Congolese economic develop-
ment and yielding benefits for both sides.

With the influence in Congo growing stronger,
China’s dysfunctional home corporate govern-
ance framework is highlighted in MNCs’ overseas
operation. Chinese discourse of development
without embedding pressures to reform and
strengthen good governance and human rights
has aroused considerable concerns as to whether
the investment would facilitate Congo’s local
initiatives for a healthy sustainability. Arguably,
the approach has essentially complicated inter-
national efforts to create a more effective archi-
tecture to address the social and environmental
problems.

Behind the business investment opportunities

CSR strives to ensure that businesses operate in
an ethical and sustainable way, underlying prin-
ciples to safeguard human rights, labour interests
and environmental protection. Nevertheless, Chi-
na’s investment attaches little importance to the
issue of CSR-orientated governance, which cre-
ates overwhelmingly comparative advantages
over those of the West.'®* Due to the pervasive
non-compliance with the CSR rules, particular
concerns are focused on the extent to which the
no-strings attached policy would undermine

accountability and efforts by the international
community to promote anti-corruption, environ-
mental protection and governance reform,'” and
further result in detriment to the western strategic
goal to spread democracy and free trade.® In this
regard, a level playing field enabling both Chinese
and western MNCs to share well-established
practice may relieve the disadvantaged position
caused by such asymmetry.'”® The principle of
CSR levels the playing field for increasingly
competitive Chinese MNCs that face fewer reg-
ulations or restrictions at home.?° It makes sig-
nificant sense to consider how far the interaction
will go to reshape the playing field with the CSR
integrated in the process of Chinese MNCs’ pre-
sence in Congo.

Fewer regulations but more opportunities?

Chinese MNCs’ behaviour in Congo represents
an epitome of value and culture inherently origi-
nating from China, whose regulatory infra-
structure is normally not subject to the same
degree of criticism as encountered in the West.
Chinese firms may not be constrained by such
barriers as civic activism, reputational threats and
legal challenges domestically which are imposed
on their western counterparts.?’ Fewer regula-
tions, resulting in larger project contracts con-
cluded by Chinese MNCs, have rendered western
firms at a disadvantage. Most state-controlled
multinationals lack a tradition of transparency to
shareholders or communities,?® which is a key
CSR element in fostering accountability and good
governance. The West has been attempting to
impose a market economy on some developing
countries which are arguably not ready for
it.*> Western firms under much greater social and
environmental scrutiny are very likely to be
deterred by political considerations including
sanctions or political instability; weak legal sys-
tems, long administrative delays and privilege
networks also deepen Western firms’ hesitance
over the projects. The vacuum is only to be filled
by Chinese companies recognising Africa as a
new investment target®* Apparently, China’s
objective was rather to exploit the unique oppor-
tunity of putting down roots while the country was
still on the international blacklist and marginalised
by the West.

China has been consistently refusing to attach
investment to concerns over governance and
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environmental impacts, but emphasised its com-
mitment to the principle of non-interference in
Congo’s internal affairs as a key tenet of its for-
eign policy. China insists that business should be
free from political conditions, and what the inter-
national community should be involved in is to
provide a positive assistance that is compatible
with local social settings. Under the non-inter-
vention rubric, China shows little concern that
Congo has a poor record on governance, trans-
parency and respect for human rights, regardless
of the inherent and inseparable nature of eco-
nomic, political, social and ethical issues. China
has trumpeted such a policy of respecting
sovereignty and not mixing business with politics
as a strong selling point in establishing large
deals, which always go ahead commercially.?®

The non-intervention policy has been rendering
China as a more reliable partner for the Con-
golese regime, and its MNCs extraordinarily
competitive in acquiring many a geo-political
strategic project. The traditional powers such as
the European Union and the United States may
have found themselves marginalised in the
rebuilding process.?® However, it remains highly
unclear as to whether political stability and sus-
tainable development could be achieved without
decent governance and adequate protection of
human rights underpinned by the rule of law. The
no-attachment policy in substance does pose a
genuine challenge to western commitment to
improving governance in the region.

Short-term loss versus national top priorities

China’s top priority is to secure access to raw
materials to maintain its economic competitive-
ness.?” This strategy requires massive investment
in auxiliary infrastructures, such as pipelines,
roads, railways, power plants and transmission
lines. Most SOEs’ investments under the direct
supervision of the State-owned Assets Super-
vision and Administrative Commission (SASAC)
do not have to be profitable provided they serve
such a strategic objective, # even at the expense
of the short-term loss. Thus, Chinese state-con-
trolled MNCs are less averse to potential risks
than their western counterparts. The Sino-Congo
deal shows China’s competitiveness in infra-
structure investments, which western commer-
cially-minded investors would never
contemplate,?® also because the unexploited area

is commonly considered to be too remote or
politically risky.® China’s objective was rather to
exploit the unique opportunity of putting down
roots. The long-standing initiative is to develop
strategic and bilateral relationships to ensure
long-term commitments.®' The willingness to pay
for long-term engagement that would not be
viable if perceived in the short term® has been
enabling China to secure many business
opportunities.

Increasingly international concerns

China’s exploitation of natural resources has led
to certain serious concerns. The MNCs’ ignor-
ance of certain implications has fuelled suspicion
and resentment of Chinese dominance in Congo.
As Bergsten observed:

“inducing China to become a responsible
pillar of the global economy system will be
one of the greatest challenges of coming
decades”.®

Chinese MNCs’ operations, characterised by
weak labour and safety standards as well as low
levels of pay, arouse growing unease. They
infringe labour norms and safety standards and
sometimes even egregiously violate laws to gain
profits at the expense of workers’ health and
lives.®* Further, the necessary environmental dis-
closure helps promote CSR, and serves an ulti-
mately good strategy to ensure sustainable
economic returns of investments.** China’s
investments in Congo are primarily concentrated
in environmentally sensitive sectors of mining,
hydropower and other infrastructure projects. The
strategy of making previously virgin resources
accessible compounds high environmental risks
including the potential for ecological disasters.
The failure to undertake mandated environmental
impact assessment prior to initiating a project has
not only caused serious environmental pollution
and biodiversity damage, but also triggered a
broader race to the bottom regarding the envir-
onmental standards.

More controversially, China’s traditional
response to the concerns about Congo’s poor
governance and rampant corruption seems that it
does not interfere in Congolese domestic affairs.
Although such a policy seems to be justified to
a certain extent,®® the silence regarding the
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degradation hampers progress in good govern-
ance and social reform, which are essential for
Congolese sustainable economic growth. Chi-
nese strategy is not to change Congolese internal
structure, but rather to focus on bilateral political,
diplomatic and trade relationships for China’s
own economic gain. From a geo-economic per-
spective, China does pose a genuine threat to
western interests. It leaves uncertain whether
western CSR could afford the challenges in the
long run. It might be worth exploring the extent to
which “China-version CSR” would compromise
the existing well-recognised CSR standards.

CSR provides MNCs with the bedrock of inter-
nationally well-accepted principles on which to
base their social conduct. It is commonly con-
ceived as part of the mainstream of any compa-
ny’s strategy to reduce the occurrence of main
threats to sustainable development. The stimula-
tion of economic growth should not be achieved
at a social or environmental cost, nor undermine
the long-term foundations of growth and pros-
perity. Chinese MNCs are still less exposed to
more transparent regulatory regimes.®” Aligning
with CSR principles may help Chinese MNCs fill
gaps in corporate governance of their outbound
operation in Congo. A subtle issue is focused on
whether China’s measurable benefit to the Con-
golese local community would be simultaneously
sustainable.

DOES INFRASTRUCTURE INVESTMENT
COMPROMISE WESTERN CSR STANDARDS?

China has been using its strong infrastructure
development capability to help Congo build rail-
ways, highways and power stations in return for
securing the access to its natural resources. It
would be positive for Congo in that the rebuilding
has commenced immediately, rather than wait
until the infrastructure is sufficiently financed. The
“resource for project” approach is arguably con-
sidered as a promising way to kick-start the
Congolese economy.® Against such a paradox, it
may be more meaningful to examine whether
China’s unique approach to CSR can offer new
solutions or further complicate local and interna-
tional tensions.

Iincentives in compliance with CSR-orientated
practice

There is a long-standing strategy embodied in the
interconnectedness of China’s political, diplo-
matic and economic interests.® In a geopolitical
arena, China attempts to secure Congo’s
resources to sustain its growing economy, and
foster diplomatic ties to support its aspirations to
be a global influence.*® CSR plays an indis-
pensible part in realisation of such aspirations and
goals. CSR is widely acknowledged as an integral
part of the wealth-creation process, and further
promotes Chinese MNCs to raise marketability at
an international level. There should be self-inter-
est in strengthening the rules on the social and
environmental spheres of China’s overseas pro-
jects. If managed properly, CSR should provide
firms with tangible, as well as intangible, resour-
ces and enhance businesses’ competitiveness.
Nevertheless, China’s CSR development is still in
its infancy, considerably unmatched with its dra-
matic growing engagement in the global market.
Under both African and other international pres-
sures,*' China attempts to promote a positive and
constructive image for its engagement in Congo,
so as to gain acceptability,*” and serve China’s
best interest in the long run.*®* Otherwise, CSR
violations would trigger both significant reputa-
tional costs and potential litigation expenses.**

Does China’s redefinition compromise western
CSR?

A modern CSR has been interpreted as the con-
tinuing commitment by business to behave ethi-
cally and contribute to economic development
while improving the life quality of the workforce as
well as of the local community and society at
large.*® China’s engagement in Congo is social
and cultural as much as economic and strate-
gic.*® The cooperation with Congo thus far has
achieved great success in reaching Chinese
business goals. The international pressure
underscores the need for those MNCs to make
socially responsible investments through shifting
from pure emphasis on economic growth to an
overall balance. The MNCs prompt the develop-
ment of infrastructure indispensable to the access
to natural recourses. The economic boost has
objectively triggered a great leap forward by its
infrastructure investment in health and education
facilities as well as roads and bridges. The heavy
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investment in infrastructure has posed a clear
challenge against the Western commitment to
promoting CSR in the region by defining CSR in
ways that suits their own priorities.*” Against the
consequential asymmetries, the key issue arises
as to whether the embedded western CSR would
be compromised during the competition between
China and traditional western powers. It remains
vague as to whether China’s rising economic
dominance in Congo will change the strategic
playing field.*® The argument may relate closely to
how to determine the priorities between devel-
opments in governance and human rights vis-a-
vis economic growth.

Is there a hierarchy issue in CSR?

Chinese MNCs’ growing commercial presence
presents a most controversial challenge to pre-
vailing norms of CSR. The interpretations are
likely to apply different criteria and perceptual
lenses on the assessment of outcomes of CSR-
related activities.*® The promotion of “CSR with
the Chinese characteristics” presents both chal-
lenges and opportunities.®® The intricate strate-
gies undertaken by the Chinese government
through its overseas MNCs to meet the chal-
lenges and take advantage of opportunities have,
prima facie, reshaped the economic and geo-
political framework in Congo.

Companies’ deepening integration as a part of
society calls for defining the proper contour of the
business-society relationship.®" It is vital to
understand properly those genuine values rooted
in other cultures and priorities that underpin CSR,
especially in a substantially different society that
does not share the same cultural and societal
norms.?? Arguably, a CSR agenda reflecting the
concerns of stakeholders in the West would not
necessarily address the real needs in developing
countries, with a more accurate ranking of prio-
rities taken into account.”® At least, there are
unique aspects to issues such as poverty and
sustainability in the developing world that
demand different solutions from those in devel-
oped economies.®>® This may partly account for
why crucial CSR issues are always excluded from
or less prioritised than the long-established wes-
tern CSR contents, on which basis the West has
determined to divest in Congo. The present
challenge ahead is how to assess the “made in
China” approach to CSR that underpin Chinese

rooted nature while at the same time addressing
global expectations and values. It would be highly
advantageous for both China and the West to
focus more on opportunities for fruitful colla-
borations while maintaining a healthy level of
competition.

China’s version of CSR

It may be conceived that the rising economy of
China is changing the strategic playing field in
Congo and gradually developing China-version
CSR standards.®®* The approach rooted in a
unigue traditional Chinese cultural context might
trigger a shift from the market economy to the
largest emerging market, with its own norms,
values and priorities. China insists that CSR
needs to be tested and adjusted to Congo’s local
conditions, which is somewhat similar to
Maslow’s theory of hierarchy of needs.*® Despite
the well-recognised international values in place,
a one-size-fits-all approach to CSR may not work
well, and what is right for the West may not be
appropriate for China.

It is worth ascertaining whether there is a hier-
archy among public interests, prior to defining
what an overwhelmingly top priority is. Such a
hypothesis may lead to vacuum of authority, i.e.
whether it is a non-discretionary duty for the MNC
to implement the well-established CSR practice.””
Different stockholders may have different prio-
rities and CSR therefore means different things
respectively.®® China embodies a hierarchical
degree of importance in the CSR discourse and
argues that Congo’s priorities may not converge
with those of the West, and further justifies the
economic needs prevailing over social and
environmental concerns. The well-being of some
groups in developing countries may be jeo-
pardised by the very pursuit of CSR.>*® Some
developing countries have even considered CSR
as a hindrance which has been reflected through
judicial recognition.®® In this vein, Congo seems
to readily render any demonstrable benefit a jus-
tification for a critical CSR agenda. The para-
doxical conflict during the past decades
apparently has not alleviated the Western multi-
nationals’ hesitancy about investing. Such an
orthodox has been exemplified by China’s dou-
ble-standard CSR approaches through adopting
lower standards of CSR in Congo than in other
developed host countries. Chinese MNCs seem
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perfectly capable of abiding by international
standard rules and norms while operating in
developed countries with strong systems of cor-
porate governance.

Fundamentally, China considers the concept of
CSR based on Western values that does not
necessarily reflect the values of the Chinese who
have inherently greater regard for social harmony
and stability.®’ China’s substantial achievements
in gaining business opportunities out of its no-
intervention policies do impose far-reaching
influence on CSR standardisation and have
complicated the universal compliance. For
instance, the European Investment Bank (EIB)
claimed that China’s Export and Import Bank
(EXIM) has lower ethical and environmental
standards when financing firms’ outbound
expansion.®? EIB even implied that it might lower
its standards to compete for potential projects.
The perceived “race to the bottom” may threaten
the healthy operation of CSR-driven practice.
Assumingly, the cost of protecting the environ-
ment and upholding human rights and improving
governance must be weighed against the cost of
more visible and imminent goals like the provision
of health services, education and other economic
development.®®

Theoretically, there are no watershed contra-
dictions between the perspectives of CSR prio-
rities, but positive relationships between the
variables, i.e. preference in economic and high-
lighting social and governance issues within the
ambit of CSR. Both a passive sanction or with-
drawal and a non-intervention policy would jeo-
pardise Congo’s sustainable development. The
financial leverage may have led to Congolese
tolerance over the MNCs’ violation of CSR prin-
ciples, so as to attract Chinese investment. The
causation undermines the compatible feasibility
of compromise between China’s version and
internationally well-established norms of CSR. It is
of high importance in establishing a more
accessible regime imminently so as to eliminate
such as vicious circle between weak regulation,
poor governance and unsustainable develop-
ment. A tri-pillar framework (to be analysed
below) would align those MNCs’ practice with
sound CSR-driven practice.

THE TRI-PILLAR LEGAL FRAMEWORK

MNCs’ behaviour should be governed pursuant to
both national laws and international normative
standards, of which the latter aims to accelerate a
higher standard of social and environmental
responsibility on a voluntary basis, while the for-
mer contributes to the enhancement of CSR’s
compliance through creating the bottom-line
below which no business is allowed to fall. A
combined regime may serve as a potent tool to
safeguard the public interest and to ensure
compliance with publicly acceptable ethical
standards.®® The efficient national regulatory
system associated with international soft laws
would play a pivotal role in shaping MNCs’
behaviour to avoid challenges against their global
operations.

Non-legal binding international initiatives

As MNCs operate across boundaries in a manner
that can exceed the national regulatory capacity,
there is clearly a need to adopt a set of inter-
nationally-agreed principles. With the evolution of
customary international law, the rights and duties
of individuals, rather than of states, have drawn
more and more attention.®®> Such a new devel-
opment could assumingly be critical to the suc-
cess of CSR-focused practice, under which efforts
have been made to regulate corporate
obligations.

International initiatives

CSR-driven initiatives have increased rapidly, with
an aim to align the MNCs with the commitment to
universal international standards. The Organisa-
tion for Economic Co-operation and Development
(OECD) Revised Guidelines for Multinational
Enterprises 2000 represent an international con-
sensus that MNCs must conduct business with
the highest regard to preservation of human rights
in host countries. In terms of legal status, the
OECD Guidelines are purely voluntary recom-
mendations to business.®®* Some more specific
initiatives have been well-recognised: the United
Nations Declaration of Human Rights is the most
widely-referred human rights benchmark; the
International Labour Organisation (ILO) Tripartite
Declaration of Principles provides guidance to
MNCs on labour-related aspects of CSR; while the
Extractive Industries Transparency Initiative (EITI)
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aims to “ensure that the revenues from extractive
industries contribute to sustainable development
and poverty reduction”.?” It is noteworthy that the
United Nations Global Compact 2005 encapsu-
lates a broader framework related to CSR, with
human rights, labour standards, the environment
and corruption highlighted.®® However, it lacks
clear implementation measures. In contrast with
the OECD Guidelines and the ILO Tripartite
Declaration, the Global Compact is not equipped
with a monitoring mechanism, relying on
accountability, transparency, self-regulation and
voluntary initiatives. At a regional level, the Eur-
opean Union (EU) has also made significant
efforts, beginning with the parliamentary resolu-
tion in 1999 on standards for European compa-
nies operating in developing countries and a
Green Paper adopted in 2001, “Promoting a
European Framework for CSR”.%° These devel-
opments were followed at a global level by the
adoption in August 2003 by the Sub-Commission
on the Promotion and Protection of Human Rights
of the UN Norms for Transnational Corporations,”
which provides for the implementation of best
practices for CSR.

The international initiatives have far-reaching
implications, with the ultimate aim of regulating
multinationals in respect of good governance, as
well as decent environmental and human rights
protection. They are conducive to raising com-
plaisance awareness in terms of establishing a
common set of standards of corporate account-
ability for MNCs, which may also be used to
inspire and even interpret national legislation
where necessary. In view of the weak rule of law in
China and Congo, voluntary approaches may
encourage MNCs to introduce a higher level of
performance than those required for local legal
compliance. Besides, it would make practical
sense provided that the non-legally binding
international initiatives could serve as a stepping
stone on the path to better national legislation in
the two undeveloped jurisdictions. CSR-orien-
tated principles enshrined in soft law may accel-
erate such a transformation process given that
China has traditionally failed to impose sanctions
on those violations of CSR-relevant practice. The
good practice principles enshrined in the above
regimes do not seem sufficient to ensure MNCs’
socially responsible conduct, despite the asser-
tion that MNCs have a duty to comply with CSR
principles. It is worth questioning the degree to

which such voluntary initiatives promote Chinese
MNCs’ accountability, in particular regarding how
best to use these guidelines and ensure the
MNCs are effectively monitored.

Is soft law the right answer?

Given the non-legally binding nature of CSR,
some complicated violations may go unpunished
due partly to the heavy reliance on voluntary
measures.”” It may attribute the inefficiency
mainly to the general lack of any constructive
enforcement mechanism. Human rights and
environmental problems continue to affect a
broad range of corporate operations, particularly
in the oil and mining sectors.” It seems pre-
mature at the current stage for victims to gain
sufficient remedies out of MNCs’ violation of CSR
principles, due largely to prevalently undeveloped
legal systems in Congo and China.

The rationale for opening the door of the inter-
national court to MNCs seems well-founded.
However, transnational litigation against the vio-
lation of CSR is by no means straightforward. One
incidence of MNCs’ abuse may give rise to sev-
eral claims across a broad range of jurisdictions.
Another serious consideration is always given to
whether and to what extent parent companies
should be responsible for their subsidiary com-
panies’ breaches. It is crucial to clarify a principle
of separate legal personality. A parent company
would not escape liability if it could be shown to
be a joint tortfeasor, especially where the sub-
sidiary has insufficient assets to meet the claims.
Although the doctrine of “piercing the veil” could
possibly offer a means of justifying group liability
for damage caused abroad by its subsidiaries, the
separate legal personality may constitute an
insurmountable barrier to the initiation of litigation
in the home state against parent MNCs. There are
reasonable concerns about the extent to which a
means of controlling the violations of the initiatives
can be achieved without resort to formal
jurisprudence.”

An inherent issue remains unanswered as to
how international law could govern MNCs and
become enforceable in the courts when interna-
tional law traditionally imposes obligations only
on states. It is desirable that the Court of Justice
should develop and establish clear jurisprudence
in the area of resource exploitation including,
among other things, environmental disputes.” A
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more technical challenge that is inevitably con-
fronted arises as to how to ensure abiding by CSR
in specific situations, due to the application of the
international norms appearing vague and inac-
curate.”® In most cases, practical difficulties
usually result in tortfeasors’ avoidance of legal
responsibility, due largely to substantive and
procedural obstacles substantially discouraging
victims from bringing claims in MNCs’ home
countries.

Hypothetically, domestic mechanisms may
serve more efficiently in shaping corporate
behaviour, regardless of both national legal sys-
tems being far from effective. The importance of a
transparent and well-functioning legal system, as
a critical part of an implementation mechanism,
will never be overemphasised. As Nwete
observed, core issues of environmental degra-
dation, human rights abuse and corruption
should be subjected to the scrutiny of hard law.”®
To ensure that victims have effective avenues to
obtain justice in both host states and MNCs’
home countries, it appears to make practicable
sense to ascertain the role and enforcement at a
national level, so as to strike an optimum balance
between the voluntary and mandatory perspec-
tives. As Wick opined:

“MNCs are obliged to abide by the host
countries’ laws and regulations... meanwhile
taking prevailing international principles into
consideration.”””

It is worth ascertaining how both international soft
law and national laws could be well proportio-
nately interacted to govern potential violations.

Weak DRC legal institutions

MNCs have an unrelenting duty to maintain the
integrity of the host countries’ jurisdiction. Even
so, the insufficiency of the Congolese legal sys-
tem to cope with complex claims, such as deter-
mining the court of jurisdiction and transnational
enforcement’ has considerably impeded deter-
rence against MNCs’ social and environmental
violations. There are many factors contributing to
the ineffectiveness, e.g. failures to regulate and
adjudicate such violations within its jurisdiction
are prevalent.

Underdeveloped legal capacities

Congo may not be capable of adequately con-
trolling MNCs’ activities, due to the lack of capa-
city or political will, of which the latter particularly
constitutes a formidable challenge to effective
regulations. Its regulatory regime is seriously
undermined by weak political and regulatory
institutions,” which further diminishes the poten-
tial to hold MNCs accountable for their abuses. In
most cases, national legislation concerning
human rights or environmental degradation can-
not be readily applied to foreign subjects,
including MNCs’ violations. In this respect, CSR
represents a response to the imbalances resulting
from globalisation,®° largely because Congo may
be willing to compromise with the social and
environmental issues due to a desperate need for
Chinese MCNs’ investments. Otherwise, the
potential bad publicity for China’s MNCs involved
in litigation resulting in possible enormous puni-
tive damages would force Chinese MNCs to
abandon their investment and resettle some-
where else. The unease poses a genuine threat or
even deteriorates a potential legal regulatory
reform.

National legislations vis-a-vis international
initiatives

The OECD Guidelines 2000 have proved to be a
well-respected norm. Controversy arises as to
whether ensuring the MNCs’ operations in har-
mony with host countries’ policies would be
absolutely justified,®' especially when the national
regulatory framework seems incompatible with
the well-established norm of CSR. Put differently,
the issue still remains unresolved about whether
MNCs’ behaviours should be conceived as
responsible by merely observing the weak laws of
the host country, and whether multinationals have
an obligation to refer to higher standards.

Definitely, it is insufficient for a MNC’s behaviour
to be considered in an ethical and sustainable
manner through pure compliance with Congolese
legal regulations, largely because their standards
are far lower vis-a-vis those well-recognised CSR-
driven practices. MNCs should by all means abide
by a stronger governance system, which other-
wise would encourage local systems to race to
the bottom. The argument may account for why
Chinese MNCs have not operated in Congo with
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the same vigour as they appear to have per-
formed in developed countries. In this arena, the
MNCs’ cannot escape their responsibilities
resulting from those irresponsible practices by
arguing that they have had abided by the Con-
golese laws. The indispensible value intrinsically
embedded in soft law has been perfectly mani-
fested, particularly in the absence of effective
national hard laws. There is also a broad con-
sensus that certain acts are prohibited by uni-
versal rules of jus cogens. The utmost issue
seems to be converted to another universal doc-
trine that the MNCs are still held accountable in
the case of violating the jus cogens rule®
regardless of their conformity with the host state’s
laws.

China’s CSR-related regulatory system

Market incentives and litigation are not exclusive
but integrally reinforce each other. The prospect
of market accessibility may accelerate the volun-
tary compliance and litigation defines the mini-
mum level beneath which the MNCs’ operation
should not fall. The two dimensions of the cor-
porate governance regime shape China’s CSR-
orientated practice through adjusting institutions’
role in financing outward investment as well as
strengthening CSR-related laws. In particular,
efforts to strengthen environmental protection
and respect for core labour standards have been
highlighted through a collective laws and
regulations.

Market incentive mechanism

The Chinese government plays a prominent role
in supervising MNCs’ corporate governance and
financing outward investment.®® Although there
will be a long way to go before China becomes
recognised as a fully-fledged market economy, it
has created strong incentives for companies to
comply with environmental laws and guidelines.
The China Securities Regulatory Commission
(CSRC) promulgated a “Code of Corporate Gov-
ernance for Listed Companies” in 2002 (2002
Code) stipulating that:

“a listed company, while maintaining its
sustainable development and maximising
shareholder interests, shall pay attention to
‘the welfare, environmental protection of
public interests of the community in which it

resides, and shall pay attention to the com-
pany’s social responsibilities’ .84

China’s State Council also issued nine principles
governing foreign investments in October 20086,
through which the MNCs are required to:

“fulfil the necessary social responsibility to
protect the legitimate rights and interests of
local employees, pay attention to environ-
mental resource protection, care and support
of the local community and people’s liveli-
hood cause, and to preserve our good image
and a good corporate reputation”.®®

In August 2007, China’s State Environmental
Protection Administration (SEPA, now Ministry of
Environmental Protection or MEP), the People’s
Bank of China and the China Banking Regulatory
Commission jointly adopted a green credit policy
regulating that:

“it will be limited for banks to make loans to
MNCs that do not pass environmental
assessments or fail to implement environ-
ment-protection regulations”.2¢

More recently, the MEP signed a deal with the
international Finance Corporation in January
2008 to introduce the Equator Principles
strengthening “the environmental standards of
international private banks”.®” The regulations are
essential to inspire MNCs to foster a CSR-com-
pliance culture so as to potentially export the
good practice abroad.

The benchmark has been highlighted in the
initiatives taken by the China Export and Import
Bank (EXIM) which are of the most relevance to
MNCs’ operation abroad and seem to play a
leverage role for their compliance with the CSR
standards.®® After pledging to commit approxi-
mately $20 billion for loans to Africa over the next
three years in May 2007,%° the EXIM made an
environmental policy that:

“once any unacceptable negative environ-
mental impacts result during the project
implementation, the EXIM will require the
implementation unit to take immediate
remedial or preventive measures. Otherwise,
it will discontinue financial support.”°
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Apparently, EXIM has tied overseas investment
loans with its social and environmental safeguard
policies, rendering MNCs’ proposed investment
subject to social and environmental assessment.
EXIM uses threat of divestment to ensure ade-
guate and efficient compliance. EXIM may moni-
tor the MNCs’ performance against certain
standards enshrined in the guidance, and reserve
the right to cancel a loan if environmental impacts
are not adequately addressed.®’ In August 2007,
EXIM issued more specific guidelines on social
and environmental impact assessment, requiring
the MNCs to comply with host countries’ policies
governing the environmental assessment.

The rationale behind the incentive system
implies that MNCs which take social and envir-
onmental issues seriously will be best placed to
gain access to capital and markets in the future.®?
it shall become a potentially significant leverage
tool to facilitate conducting business in a
responsible manner. With the CSR-related prac-
tice embedded into the assessment system,
respect for human rights and environmental
standards could be made a legally-binding part of
the loan agreements between the EXIM and the
MNCs.

Immature Chinese judicial systems

There is a prevalent weak oversight over Chinese
MNCs’ overseas practice, regardless of CSR-
related provisions scattered among various
newly-enacted laws, such as the Company Law of
the People’s Republic of China (hereinafter refer-
red to as the Company Law 2006)* and the
Labour Contract Law 2008.%* The concept of CSR
is embedded in the Company Law 2006, which
unequivocally makes it clear that companies must
maintain CSR in the course of pursuing profits:

“In conducting business operations, a com-
pany shall comply with the laws and admin-
istrative regulations, social morality, and
business morality. It shall act in good faith,
accept the supervision of the government
and general public, and bear social
responsibilities.”®*

Such a provision can be interpreted as an over-
arching rule for CSR. It is the first time that Chi-
nese company law has explicitly put forward that
enterprises should bear social responsibilities. In

particular, the public supervision may be under-
taken by consumers, communities, investors and
other stakeholders.®® The articulation of art.5
symbolises that CSR standards are established
on a statutory basis and must be compulsorily
incorporated into every business operation. The
protection of labour’s basic rights is specified in
the newly-enacted Labour Contract Law 2008.
More specifically, the Company Law 2006
strengthens the protection by obligating compa-
nies to enter into formal labour contracts with their
employees.®” Furthermore, China used to prior-
itise economic growth over environment. The
Chinese government had set in place laws, reg-
ulations and institutions to protect the environ-
ment, but with limited success. The
Environmental Protection Law 2008 strengthens
protecting the environment throughout enter-
prises’ activities.®®

The provisions have accelerated structuring
China’s MNCs to import best CSR practice that is
consistent with raising labour standards,
encouraging protection of the environment and
human rights. Recent efforts to hold China’s
MNCs legally accountable for their outbound
violations are bound to have far-reaching effect.
Framing adherence to domestic environmental
and labour laws in CSR terms may level the
playing field and raise “Brand China” in the long
run. The incentive mechanism associated with the
hard law provisions would integrate sound CSR
standards in Chinese MNCs’ activities. Irrespec-
tive of CSR emerging as an opportunity to drive
business forward for success, China’s relentless
focus on economic growth leaves the most room
for improvement to be a responsible stockholder
in Congo.

Finally, China has just realised the significance
of CSR. There is still a long way to go from
acceptance of the concept to the efficient exercise
of CSR practice domestically as well as overseas.
The efficiency depends on whether and to what
extent the legal framework can facilitate a sus-
tainable and responsive regime for the exploita-
tive activities. Formal regulatory and monitoring
institutions may exist in book, but it will still remain
uncertain as to how the internationally recognised
norms will be integrated into the Chinese legal
regimes under reform. Furthermore, the lack of
judicial independence and the weak enforcement
system pose genuine challenges to the effective
implementation. More proactive steps need to be
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taken for the enforcement system to achieve
sufficient deterrence effect through holding MNCs
accountable for their failure of compliance. It
always takes a considerable time to foster a cor-
porate governance culture to facilitate the efficient
compliance with the CSR standards.

Optimum framework: putting teeth into CSR-
related legal regimes

Both law and soft regulations raise MNCs’
awareness that they must contribute to sustain-
able development by ensuring environmental
protection and promoting social governance.
CSR initiatives need to be considered at the heart
of the corporate governance. There is generally
far less pressure imposed on China’s MNCs to
operate in a CSR-driven manner. Voluntary initia-
tives are conducive to promoting a culture of
abiding by CSR-orientated laws and regulations.
More importantly, there is a dearth of specialised
legislation that both adjudicates MNCs’ abuse
and provides victims with specific causes of
action against MNCs for their violation of such
rights. Some relevant legislation is still inade-
quate, for instance, China lags behind its Western
counterparts in terms of incorporating human
rights issues into the legislation.

As discussed above, both host and home state
laws as well as relevant international legal instru-
ments lack substantive and procedural provisions
against the adverse impact of resources exploi-
tation. Thus, it is generally difficult to hold MNCs
legally accountable for their abusive behaviours.
Apart from costs serving as an almost formidable
obstacle, the victims of MNCs abuses face para-
mount hurdles in accessing justice and obtaining
remedies either in their own countries or in which
the alleged offending MNC is incorporated. This
weakens further the ability of claimants to obtain
redress in Congo.

The ultimate aim in designing a mechanism is
to align business practices with legal principles
embodied in national and international laws. It
might make more reasonable sense when MNCs
are subject to China’s law and regulations in
relation to their overseas operations. The devel-
opment of an effective domestic legal system is
critical to creating a global regime that not only
provides effective redress to victims, but also
instills the necessary condition for social stability
and peace with developing countries.®® The jus-

tification behind the hypothesis is that domestic
laws to encourage CSR are uniquely powerful,
largely because the standards established by
laws and regulations have a particularly strong
influence on establishing social expectations
about responsible corporate behaviour.'® A
strong signal is sent to the MNCs through the
laws which may create incentives for them to
meet the expectations within a sound corporate
governance regime,'®! that is, the minimum level
of behaviour below which no business should be
allowed to fall. However, the national law does by
no means represent the floor. The question is how
the minimum standard of acceptable behaviour
enshrined in those voluntary international norms
could be well positioned. At least, one visibly
substantive difference may be reflected through
applications of domestic laws, which may make
more tangible sense to enhance the compliance
with the CSR-orientated practice.

Both jurisdictions over the MNCs’ abuse and
availability of cause of action will also depend
upon the domestic rules of private international
law for the given jurisdiction. It remains a critical
factor in determining the extent to which MNCs
are directly bound to international laws, such as
human rights and environmental standards. A
unitary international mechanism which allows for
exterritorial legal responsibilities seems to be
demanded in an urgent agenda. In essence, a
grey area has been formed where lesser social
and environmental standards may be deployed
with little consequence. Apart from integrating
well-defined international initiative principles into
domestic laws, a decent achievement of the ulti-
mate goal of harmonisation, better governance
and timely disclosure largely depends upon
whether the enforcement machines could be well
positioned in both home and host jurisdictions.
Otherwise the functions of the international
instruments would be undermined by an ineffi-
cient and weak legal system.

CONCLUSION

As a rising global power, China’s global strategic
goals are manifested by its every effort to secure
natural resources fuelling China’s booming
economy, with an ultimate aim to maintain long-
term competitiveness. Although it is widely
acknowledged that alignment with CSR practice
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would be creating value, apparently, China’s
international mindset in CSR has not kept pace
with its breathtaking economic ascent. Modern
CSR requires MNCs to mainstream labour con-
ditions, environment and human rights through-
out their operations in a responsible manner.
Chinese MNCs'’ less transparent and accountable
approaches present a substantial challenge lar-
gely because China does not provide con-
ditionality with investment to enable it to intervene
in Congo’s social or human rights conditions, but
instead highlights the primacy of national sover-
eignty. Substantial asymmetries have thus come
into being during the competition for investment
opportunities for natural resources. From the
economic facades, the competitiveness and
development strategies reflected in its securing
access to natural resources make substantial
sense in the long term. After all, CSR must be a
vital part of Chinese MNCs’ future if they are to
address the enormous social and environmental
development challenges confronting them now.

The economic engagement in Congo that is
tied to conspicuous objectives garners increasing
concerns about Chinese MNCs’ outbound CSR
compliance. Obviously, China puts more weight
on economic values and political influence over
other social and governance issues. In this vein,
whether China is a responsible stakeholder in the
international community has been under an
unprecedented scrutiny. The MNCs’ operation is
jointly assessed at the intersection of economic
development, governance, environment and
human rights, rather than purely on profit max-
imisation. Although its strategic objectives, to a
certain extent, are reconciled with social objec-

Notes

tives, China’s MNCs’ CSR-driven performance are
far from being perfect, largely due to the lack of
domestic laws that still need to be compatible with
well-established international initiatives. In addi-
tion, neither Congolese nor Chinese laws can
govern efficiently the MNCs’ activities. Although
there is potential through China’s newly-enacted
laws and regulations to strengthen dramatically
corporate accountability for abuses, CSR-orien-
tated practice is still at its infant stage.

Currently, uncertainty remains as to whether
Chinese enterprises may end up supporting
human rights, good governance and transpar-
ency, regardless of Chinese MNCs taking CSR
more seriously than before. With China’s dramatic
economic growth and its world-wide foothold, it is
worth reconsidering the different version of CSR.
Arguably, it is impossible for China to adopt the
whole set of criteria and norms of Western CSR
framework. Some functional convergence may
take place in the near future with China’s MNCs’
acceptance of the western-dominated discourse
on how companies should behave. However, one
inevitable and most controversial issue may be
concluded that western standard CSR could not
possibly be compromised under the current cir-
cumstances. China’s approach in Congo does
not add up to a genuine challenge to the status
quo of CSR well-established by the West. It may
take another more flexible approach by exploring
whether there is room for common objectives,
some ways in which China can act side by side
with its western counterparts to design a new
route to develop CSR. It will have enormous
implications not simply for China but for other
global players.
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